STATE OF FLORI DA
DI VI S| ON OF ADM NI STRATI VE HEARI NGS
JAMES R. DEM CK,
Petiti oner,
Case No. 07-2602RU

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

FI NAL ORDER CF DI SM SSAL

This nmatter cane on for consideration on January 25, 2008,
wi t hout hearing, on Respondent, Departnent of Children and
Fam |y Services' Mtion to Dismss First Anended Petition.

Havi ng consi dered Respondent's notion, Petitioner's Response in
OQpposition and Mdtion to Stri ke Respondent Departnent of
Children and Families' Mdtion to Dismss First Amended

Conmpl ai nt, and being otherwi se fully advised,

The foll ow ng Findings of Fact are made:

1. Respondent, pursuant to Section 394.9151, Florida
Statutes (2007), has contracted with private entities, The GEO
G oup, Inc., and GEO Care, Inc. ("GEO'), to use and operate a
facility, Florida Gvil Commtnent Center, to conply with the

requi renents of Chapter 395, Part V, Florida Statutes (2007)



(entitled "lInvoluntary G vil Comm tnment of Sexually Violent
Predators").

2. Petitioner, Janmes R Denick, is a person subject to
Chapter 395, Part V, Florida Statutes (2007), and is confined in
the Florida Gvil Conmtnent Center.

3. Petitioner has filed a First Anended Petition of
Unpromul gated Rul e Chal | enge as an | nproper Exercise of
Del egat ed Legislative Authority in which he seeks a
determ nation that certain internal nenoranda and policies of
CGEOQ, including Policy No. F-24, the FCCC Resi dent Handbook, and
the CA RE Program that are "inposed on Florida G vil
Comm tnment Center residents, are an inproper exercise of
del egated |l egislative authority as de facto agency rul es that
have not been adopted under proper rul e nmaking procedures of
section 120.54(1)(a)."

4. Subsection 120.52(1), Florida Statutes (2007), defines
"Agency" as:

(a) The Governor in the exercise of al
executive powers other than those derived
fromthe constitution

(b) Each:

1. State officer and state departnent,
and each departnental unit described in s.

20. 04.

2. Authority, including a regional water
supply authority.



3. Board, including the Board of
Governors of the State University System and
a state university board of trustees when
acting pursuant to statutory authority
derived fromthe Legislature.

4. Comm ssion, including the Conm ssion
on Ethics and the Fish and Wldlife
Conservati on Conmm ssion when acting pursuant
to statutory authority derived fromthe
Legi sl ature.

5. Regional planning agency.

6. Multicounty special district with a
majority of its governing board conprised of
nonel ect ed persons.

7. Educati onal units.

8. Entity described in chapters 163, 373,
380, and 582 and s. 186.504.

(c) Each other unit of governnment in the
state, including counties and
muni ci palities, to the extent they are
expressly made subject to this act by
general or special |aw or existing judicial
deci si ons.

This definition does not include any | egal
entity or agency created in whole or in part
pursuant to chapter 361, part |1, any
met ropol i tan pl anni ng organi zati on created
pursuant to s. 339.175, any separate |egal
or admnistrative entity created pursuant to
S. 339.175 of which a netropolitan planning
organi zation is a nenber, an expressway
authority pursuant to chapter 348 or
transportation authority under chapter 349,
any legal or administrative entity created
by an interlocal agreenment pursuant to
s. 163.01(7), unless any party to such
agreenent is otherw se an agency as defined
in this subsection, or any nulticounty
special district with a majority of its
governi ng board conprised of el ected



persons; however, this definition shal
i nclude a regional water supply authority.

5. Subsection 120.52(15), Florida Statutes (2007), in
pertinent part, defines "Rule" as:

(15) "Rule" means each agency statenent of
general applicability that inplenents,
interprets, or prescribes |law or policy or
descri bes the procedure or practice

requi renents of an agency and includes any
form whi ch i nposes any requirenent or
solicits any information not specifically
required by statute or by an existing rule.
The term al so i ncludes the anendnent or

repeal of a rule. (Enphasis added.)
6. Subsections 120.56(1)(a) and (4)(a), Florida Statutes
(2007), read, in pertinent part:

(1)(a) Any person substantially affected by
a rule or a proposed rule may seek an

adm ni strative determ nation of the
invalidity of the rule on the ground that
the rule is an invalid exercise of del egated
| egi sl ative authority.

* * *

(4)(a) Any person substantially affected by
an agency statenment may seek an

adm nistrative determnation that the
statenent violates s. 120(1)(a). (Enphasis
added.)

7. Section 394.930, Florida Statutes (2007), reads, as
fol |l ows:

The Departnent of Children and Famly
Services shall adopt rules for:

(1) Procedures that nust be foll owed by
menbers of the multidisciplinary teans when



Based on the foregoing,

are nmde:

assessing and eval uati ng persons subject to
this part;

(2) Education and training requirenments
for nmenbers of the nultidisciplinary teans
and professionals who assess and eval uate
persons under this part;

(3) The criteria that nust exist in order
for a nultidisciplinary teamto recommend to
a state attorney that a petition should be
filed to involuntarily conmt a person under
this part. The criteria shall include, but
are not limted to, whether:

(a) The person has a propensity to engage
in future acts of sexual violence;

(b) The person should be placed in a
secure, residential facility; and

(c) The person needs |ong-termtreatnent
and care.

(4) The designation of secure facilities
for sexually violent predators who are
subj ect to involuntary conm tnent under this
part;

(5) The conponents of the basic treatnent
plan for all commtted persons under this
part;

(6) The protocol to informa person that
he or she is being exam ned to determ ne
whet her he or she is a sexually violent
predator under this part.

the foll owi ng Concl usions of Law

8. GEOis not an "agency" as defined in Subsection

120. 52(1),

| nsur ance

Florida Statutes (2007). Florida Departnen

t of

v. Florida Association of |Insurance Agents,

813 So.

2d



981 (Fla. 1st DCA 2002); Departnment of Corrections v. Adans,

458 So. 2d 354 (Fla. 1st DCA 1984).

9. The internal nmenoranda and policies of GEQ including
Policy No. F-24, the FCCC Resident Handbook, and the C. A R E.
Program are not agency rules as defined by Subsection
120.52(15), Florida Statutes, and are not subject to chall enge
pursuant to Subsection 120.56(4), Florida Statutes.

10. The rule making authority extended to Respondent in
Section 394.930, Florida Statutes (2007), does not extend to the
i nternal nmenoranda and policies of a private contractor as
aut hori zed by Section 394.9151, Florida Statutes.

It is, therefore,

ORDERED t hat the Division of Adm nistrative Hearings | acks
jurisdiction to consider the internal operating policies of GEO
as defined and challenged in Petitioner's First Amended
Petition;, therefore, the First Anmended Petition is dism ssed

wi th prejudice.



DONE AND ORDERED t his 25th day of January, 2008, in

Tal | ahassee, Leon County, Florida.

S

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the CUerk of the

Di vision of Admi nistrative Hearings
this 25th day of January, 2008.

COPI ES FURNI SHED

Gregory D. Venz, Agency derk
Departnent of Children and
Fam |y Services
1317 W newood Boul evard
Bui | ding 2, Room 204A
Tal | ahassee, Florida 32399-0700

Janmes R Dem ck

Florida G vil Commtnent Center
13613 Sout heast Hi ghway 70
Arcadia, Florida 34266-7829

Robert A. Butterworth, Secretary
Department of Children and
Fam |y Services
Bui l ding 1, Room 202
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700



John J. Copel an, General Counse
Department of Children and
Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Scott Boyd, Executive Director
and General Counse
Joint Admi nistrative Procedures Conmttee
120 Hol I and Bui | di ng
Tal | ahassee, Florida 32399-1300

Li z C oud, Program Adm nistrator
Bureau of Adm nistrative Code
Department of State

R A Gay Building, Suite 101
Tal | ahassee, Florida 32399-0250

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida Rul es
of Appellate Procedure. Such proceedings are comenced by
filing the original notice of appeal with the derk of the

D vision of Administrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, wth the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ened.
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